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RECENT CASE LAW 

Special Litwriture is a case digest of the latest 
orders and opinions from the U.S. Supreme 
Court, Louisiana Supreme Court, and the five 
Courts of Appeal in Louisiana. Special Litwriture 
is published two times a year, and its goal is to 
keep the OPD attorneys up-to-date on the law.  
Special Litwriture is available on the WIKI.  
 

 
ADMISSIBILITY OF EVIDENCE AT TRIAL 
 
LA Supreme Court 
State v. Koederitz, 2014-KD-1526 (La. 3/17/2015) 
The court expanded the hearsay exception under La. 
C.E. art. 803(4) to admit statements made by the 
complainant to physicians that the defendant was 
the cause of her injuries. The statutory exception 
provides that statements made to medical 
professionals that are pertinent to diagnosis and 
treatment are admissible as an exception to the rule 
of inadmissibility of hearsay. Allowing this 
exception to include identification of the abuser had 
previously been confined to domestic sexual assault 
and child sexual abuse cases. Here, the court cited 
cases falling under that narrow exception, and 
applied the principles employed to the present case; 
the statements were allowed on the grounds that 
identification of the abuser may be pertinent to a 
medical professional’s diagnosis and treatment 
recommendations such as therapy and prevention of 
recurrence.  
 
State v. Layton, 2014-KK-1910 (La. 3/17/2015) 
Trial court excluded 412.2 evidence of 1997 
incident where defendant, at knifepoint, ordered a 
woman to take off her shirt and fondled her breasts. 
LASC found that the lower court interpreted the 
phrase “sexually assaultive behavior” as used in 
Article 412.2 too narrowly and admitted the 
evidence.  
 
Fourth Circuit 
State v. Bernard, 2014-KA-0580 (La. App. 4 Cir. 
06/03/2015) Victim’s identification of his shooter 
constituted both a “dying declaration” and “excited 
utterance” exception to hearsay, even though the 
victim lived for over twenty days before dying, 
where he was shot four times in the stomach. 
 

State v. Neely, 2014-KA-1161 (La. App. 4 Cir. 
05/27/2015) Defendant charged with home invasion 
was not allowed to use extrinsic evidence to show 
witness bias, specifically that one of the police 
officers had been fired for battery and malfeasance 
in an unrelated case and that the officers were 
subjects of a federal investigation based on 
defendant’s complaint for being beaten during his 
arrest, where defendant produced no evidence of the 
alleged federal investigation and the police officer 
who had been fired was not called as a witness. 
 
State v. Mack, 2012-KA-0625, (La. App. 4 Cir. 
05/06/2015) Admission of four crime scene photos 
was not unfairly prejudicial, where the defendant 
objected that three of the four were duplicitous, but 
did not suggest they were gory or gruesome. 
 
State v. Hartford, No. 2014-KA-0643 (La. App. 4 
Cir. 3/18/15) In late disclosure of jail calls claim, 
court notes that failure to comply with discovery 
rules results in prejudice to the defendant and the 
failure necessarily constitutes a reversible error. It 
holds nonetheless that in this case it was harmless 
error, because there was sufficient evidence for 
conviction without the jail calls, but its analysis 
focuses on how the state in its case in chief had no 
intent to introduce the calls and only did so after a 
witness became hostile.  
 
State v. Pollard, No. 2014-KA-0445 (La. App. 4 
Cir. 4/15/15) Hearsay challenge to testimony 
identifying the defendant was unsuccessful because 
the defense failed to make an objection on direct. 
As to the objection on redirect, the record reflected 
that defense counsel opened the door to the contents 
of the witness’ statements and identification. 
 
State v. Miller No. 2014-KA-0406 (La. App. 4 Cir. 
2/25/15) Trial judge incorrectly allowed testimony 
of a detective that included his opinion about guilt 
or innocence, adduced via questions about the 
officer’s experience and how he would handle a 
crime scene involving a hypothetical justifiable 
homicide.  Appellate court ultimately concludes that 
the error was nonetheless harmless. 
 
State v. Rapp, 2014-KA-6033 (La. App. 4 Cir. 
2/18/15) Officer’s observations of defendant 
conducting several hand to hand transactions within 
1.5 hours of arrest were admissible as part of the res 
gestae for PWIT cocaine because they were “clearly 
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evidence of the crime with which Rapp was 
charged.”  Even if the transactions were not part of 
the res gestae, they were plainly relevant under 
Scott, 38 So.3d 1080, to the question of whether 
defendant had the requisite intent to distribute.  In 
dicta, the court says that res gestae evidence is not 
subject to the prejudicial/probative balancing test, 
because res gestae evidence is per se more 
probative than prejudicial. 
 
Court did not abuse its discretion when it refused to 
admit documentary evidence in the form of two 
copies of checks and one copy of a deposit slip.  
Defendant sought to have the documents entered as 
exhibits and authenticated by his mother, and the 
state argued that only the original checks or 
certified copies from the bank would suffice.  The 
court found that because the jury heard evidence 
relating to the documents through defendant’s 
mother’s testimony, defendant was not prejudiced 
by the exclusion. 
 
State v. Traczyk, 2013-KA-1191 (La. App. 4 Cir. 
2/2/15) In an NGRI case, excluding evidence of 
defendant’s pretrial incompetency was not clearly 
erroneous where evidence at issue was doctors’ 
competency hearing testimony, and where doctors 
testified at trial describing in detail what they 
testified to at the competency hearings but were not 
permitted to testify at trial as to the purpose of their 
pretrial examination or their ultimate conclusion of 
incompetence. 
 
Jailhouse calls may be authenticated by the 
custodian of the jailhouse call records.  
Authentication does not require testimony 
identifying the voice on the recording. 
 
First Circuit  
State v. Bridges, 2014-KA-0777 (App. 1 Cir. 
03/06/2015) Marijuana possession case. Testimony 
that defendant was “uncooperative” when he 
exercised his constitutional right to not consent to 
search of his vehicle until there was a warrant to do 
so was allowable because it was in response to 
defendant’s suggestion that he was entirely 
cooperative. 
 
Second Circuit 
State v. Avery, 49,662-KA (App. 2 Cir. 
02/27/2015) Discovery rules apply after the 
institution of prosecution and are applicable to both 
trial proceedings and sentencing. Exclusion of 
expert testimony is a proper remedy when evidence 
to which the expert refers was not provided through 
discovery and such exclusion does not prejudice the 
defendant.   
 
State v. Casaday, 49,679-KA (App. 2 Cir. 
02/27/2015) Allowing co-defendant statements 
made as part of a conjoined statement that did not 
inculpate the defendant while exculpating the co-

defendant does not require a specific jury 
instruction concerning the admissibility of 
voluntary confessions being used as evidence 
against anyone other than the person making the 
statement.  No Sixth Amendment violation 
occurred. 
 
State v. Lloyd, 48,914-KA (App. 2 Cir. 
01/14/2015) The opinion in State v. Poland is 
constitutionally sound. When a defendant waives 
his right to remain silent and testifies before a grand 
jury, this testimony is admissible at trial even when 
a defendant chooses not to testify at trial and may 
be used against him in proving his guilt. The 
exclusion of grand jury testimony would not serve 
any purpose associated with the secrecy of grand 
jury testimony or with the fairness of criminal 
proceedings.  
 
Third Circuit 
State v. Thomas, KA- 14-0880 (App. 3 Cir. 
05/06/2015) “[T]he introduction of statements 
complained of as hearsay which are merely 
corroborative and cumulative of other testimony 
presented by the state is harmless error.” Further, 
when the prosecution attempted to introduce 
security personnel testimony to determine whether a 
meeting involved plea negotiations, defendant was 
not denied the right to a fair and impartial trial. 
However, once it was determined that the meeting 
involved plea negotiations, the judge did not allow 
in the content of the conversations as they were 
private. 
 
Fifth Circuit 
State v. Griffin, 14-KA-251 (App. 5 Cir. 
03/11/2015); State v. Nelson, 14-KA-252 (App. 5 
Cir. 03/11/2015); State v. McClure, 14-KA-252 
(App. 5 Cir. 03/11/2015) Trial court did not err in 
allowing a police detective to testify as a lay expert 
to interpret slang based on his experiences as a 
police officer. Here, “bitch” was interpreted to 
mean an untraceable gun and found to be reliable. 
 
State v. Carter, 14-KA-943 (App. 5 Cir. 
04/29/2015) Trial court erred in determining “full-
frontal nude” photographs of defendant were 
relevant and not prejudicial in sex case under LSA-
C.E. art. 401 because they tended to show 
defendant’s eyes were “very clear” “for someone 
who was supposedly too loaded to understand the 
difference between right and wrong just a few hours 
earlier” and that he had pubic hair similar to 
complainant’s description. Defendant’s identity was 
not an issue at trial so showing his pubic hair was 
irrelevant. To show that his eyes were clear, trial 
court did not need to admit full-frontal nude 
photographs of defendant. However, this was 
harmless error. 
 
State v. Brenckle, 14-KA-883 (App. 5 Cir. 
05/14/2015) Juvenile complainant’s prior false 
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accusation was not regarding sexual abuse, and 
therefore irrelevant to instant sex offense case. 
 
CONFRONTATION CLAUSE 
 
US Supreme Court 
Ohio v. Clark, 135 S.Ct. 1021 (6/18/15) At trial, 
the State introduced complainant’s statements to his 
teachers as evidence of the defendant’s guilt, but the 
complainant did not testify. The Supreme Court 
held that inclusion of those statements did not 
violate the Confrontation Clause because the 
statement was not testimonial (it was not made with 
the purpose of creating evidence for the 
prosecution). 
 
Fourth Circuit 
State v. Cavalier, 2014-KA-0579 (La. App. 4th 
Cir. 06/19/2015) The admission of the analyst’s lab 
report without cross-examination of the analyst was 
not a violation of the Sixth Amendment, where 
defense filed a written demand for testimony of the 
analyst before the State filed its notice of intent to 
offer the criminalist report into evidence, but failed 
to file an objection after the State’s filing.  
 
State v. Armstead, 2014-KA-0036 (La. App. 4 Cir. 
1/28/15) Statements of the complainant were 
admitted through a testifying officer, but the 
statements did not accuse defendant of any crime so 
confrontation clause not violated. 
 
DOUBLE JEOPARDY 
 
Fourth Circuit 
State v. Butler, 2014-KA-1016 (La. App. 4 Cir. 
2/11/15) Double jeopardy does not bar prosecution 
for felon in possession of a firearm after acquittal 
for armed robbery with a firearm.  The court found 
the prosecution permissible under both the 
Blockburger and same evidence tests. 
 
Second Circuit 
State v. Randle, No. 49,952-KA (App. 2 Cir. 
06/24/2015) No double jeopardy violation occurred 
in charging defendant with both armed robbery and 
conspiracy to commit armed robbery as the 
elements required to convict were distinct and 
separately proven. La. R. S. 14:26(A) also explicitly 
states that conspiracy is a separate offense for 
double jeopardy purposes and that convicting a 
defendant for the completed offense does not bar 
prosecution for conspiracy. 
 
 
Third Circuit 
State v. Thomas, KA- 14-0820 (App. 3 Cir. 
03/04/2015) The charges of attempted manslaughter 
and armed robbery did not constitute double 
jeopardy. The attempted manslaughter offense 
occurred when the defendant fired a weapon 
purposefully in the direction of the complainants. 

The armed robbery offense occurred when taking 
something valuable from another while armed with 
a dangerous weapon. Thus, the actions of the 
defendant were a violation of two distinct statutory 
provisions. 
 
PRIEUR 
 
LA Supreme Court  
State v. Daniel, 15-KK-1312 (La. 7/8/2015) The 
trial court abused its discretion in granting the 
state’s Prieur notice in the absence of any evidence 
proving defendant had committed prior crimes or 
wrongful acts. If the state plans to offer evidence of 
other crimes at trial, it must provide notice before 
trial. The court emphasized the state failed to 
provide any proof, hearsay or otherwise that 
defendant committed other crimes. 
 
State v. Carmouche, 2015-KD-0452 (La. 
3/25/2015) The court held that the trial court abused 
its discretion excluding evidence of prior bad acts 
finding state’s thirteen-day notice of intent to 
introduce such evidence was reasonable, and the 
probative value was not substantially outweighed by 
prejudice. 
 
Fourth Circuit 
State v. Waterhouse, 2014-K-1048 (La. App. 4 Cir. 
6/19/15) Evidence of complainant gang affiliation is 
not admissible under Prieur but may be admissible 
under La. C.E. 401(3) as evidence of both 
defendant’s and complainant’s motive and intent in 
shooting at vehicle of third-party gang member (the 
intended target of the underlying homicide).  As to 
the defendant himself, the state must prove, at a 
pretrial evidentiary hearing, that the evidence is 
relevant and that defendant committed the prior 
acts. 
 
SEARCH AND SEIZURE 
 
US Supreme Court 
Los Angeles v. Patel, 135 S.Ct. 2443 (6/22/15) 
Rejects government’s claim that hotel information 
provided to police was an administrative search; a 
warrant should have been required.  Also, reaffirms 
that facial challenges can be brought regarding 
claimed Fourth Amendment violations. 
 
Rodriguez v. U.S., 135 S.Ct. 1609 (4/21/15) 
Officer stopped petitioner Rodriguez for driving on 
a highway shoulder. After completing the tasks he 
had stopped Rodriguez for, he asked Rodriguez for 
permission to walk his dog around the car. When 
Rodriguez refused, the officer detained him until a 
second officer arrived, and then used a dog to 
eventually find methamphetamine in the car. The 
court held that absent reasonable suspicion, police 
extension of a traffic stop in order to conduct a dog 
sniff violates the Fourth Amendment.  
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Grady v. North Carolina, 135 S.Ct. 1368 
(3/30/15) Monitoring of a sex offender by GPS is 
subject to Fourth Amendment analysis, so case was 
remanded. 
 
LA Supreme Court 
State v. Lee, 15-KK-1161 (La. 6/15/2015) 
Reversing suppression of evidence after warrantless 
search of a defendant probationer’s personal 
property in a residence that he shared with another 
probationer when probation agents were conducting 
a search of the other probationer. The agents found 
marijuana in defendant’s bedroom and also bags 
used in drug trafficking in the living room which 
the court held justified a Terry frisk for officer 
safety. Since the agents found indicia of criminal 
conduct in the residence, removal of a bulging 
object in the defendant’s pocket was permissible.  
 
State v. Greenberry, 2014-K-1126 (La. 4/10/2015) 
Trial court’s denial of the defendant’s motion to 
suppress was reasonable when one of the arresting 
officers testified that the area was a “highly, very 
highly violent crime area” that was known for 
narcotic activity. This reputation combined with the 
two officers’ observations regarding essentially 
suspicious driving patterns (circling the block) was 
enough for reasonable suspicion for traffic stop. 
 
Fourth Circuit 
State v. Hall, No. 2014-KA-0738 (La. App. 4 Cir. 
2/18/15) Officers seized a white napkin from a truck 
after they saw it as defendant was exiting the car to 
provide ID from his pocket. The court held that the 
napkin was within the “plain view” exception, 
because, while not contraband itself, the officers 
had seen on a surveillance video that the napkin 
contained a white/brown substance and the driver of 
the car had tasted the substance repeatedly. 
 
State v. Marx No. 2014-KA-0332 (La. App. 4 Cir. 
3/4/15) Failure to file a motion specifying reasons 
for suppression precluded review on appeal, and 
appellate cannot review on appeal reasons for 
suppression that were not made at the trial court in a 
motion to suppress (so evidence that comes out at 
trial relevant to suppression that was not adduced at 
a motions hearing cannot be reviewed for 
suppression without a contemporaneous suppression 
argument!). 
 
State v. Boyles, 2014-KA-1126 (La. App. 4 Cir. 
2/4/15) Tip leading to Terry stop was from dispatch 
and was based on an earlier assault, so was not 
“anonymous” in the meaning of Florida v. JL.  
Further, plain feel exception applies even when 
frisking officer did not testify at the suppression 
hearing because of easily recognizable nature of a 
gun and the fact that officers were advised 
defendant had brandished a gun earlier that day. 
 
First Circuit 

State v. Ramagos, 2015-KW-0460 (App. 1 Cir. 
06/26/2015). An officer does not need reasonable 
suspicion (merely intuition/“hunch”) to request the 
consent of a citizen to search his vehicle. Once 
consent is given, even if only orally, the general 
requirements of a warrant and probable cause for a 
search are waived. 
 
State v. Pounds, 2014-KA-1064 (App. 1 Cir. 
03/09/2015). Trial court erred in denying 
defendant’s motion to suppress medical prescription 
evidence where the trooper testified that he 
searched/located the defendant’s personal 
medical/prescription records prior to obtaining a 
warrant. 
 
State v. Cooper, 2014-KW-1702 (App. 1 Cir. 
01/12/2015). Evidence that the user of a computer 
employing a particular IP address 
possessed/transmitted child pornography is 
sufficient to support a search warrant for the 
physical premises linked to that IP address. 
 
Second Circuit 
State v. Howard, No. 49,965-KA (App. 2 Cir. 
06/24/2015) A non-resident overnight guest’s 
expectation of privacy is limited to items such as 
personal luggage or bags but does not extend to a 
shared bedroom, the closet of said shared bedroom, 
or any furniture therein. If consent to search such a 
dwelling is granted by the rightful homeowner, a 
search warrant is unnecessary and any contraband 
may be legally sequestered. 
 
State v. Green, 49,741-KA (App. 2 Cir. 
04/15/2015). While individuals have a reasonable 
expectation of privacy with regard to the contents of 
their cellular phones (including text messages, call 
histories, and photographs), such a reasonable 
expectation is not extended to serial numbers and 
other identifying information associated with 
cellular devices. “Serial numbers merely serve to 
identify a particular phone and they do not contain 
any information relative to electronic data stored 
within the phone.” The removal of battery packs 
and manual inspections of the exterior of a cellular 
phone does not constitute a search in violation of 
the Fourth Amendment. 
 
Fifth Circuit 
State v. Bradstreet, 14-KA-953 (App. 5 Cir. 
04/15/2015) Defendant’s presence in high crime 
area, “nervous glances” once officers’ presence was 
detected, “quickly changing directions” to conceal 
himself in a nearby restaurant, coupled with 
officers’ interaction with defendant’s companion 
who provided false statement concerning 
defendant’s whereabouts, provided officers with 
reasonable suspicion sufficient to justify 
investigatory stop. 
 
SENTENCING 
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US Supreme Court 
Glossip v. Gross, 135 S.Ct. 2726 (6/29/15) Death 
penalty cocktail ruled constitutional over defense’s 
Eighth Amendment claims. 
 
Johnson v. U.S. 135 S.Ct. 2551 (6/26/15) Armed 
Career Criminal Act’s sentencing enhancement for 
“violent felony” ruled unconstitutionally vague. 
 
LA Supreme Court 
State v. Ducre, 2014-OK-1295 (La. 3/16/2015) The 
court held the defendant should be allowed to 
withdraw his guilty plea because defendant was 
under reasonable misapprehension that the sentence 
was to be deferred pursuant to La.C.Cr.P. art. 893. 
An error resulting from mutual mistake can be 
corrected regarding deferral of that sentence.  
 
Second Circuit 
State v. Osborne, 49,735-KA (App. 2 Cir. 
06/03/2015). Defendant received a full sentencing 
hearing per his plea agreement despite the lack of a 
presentence investigation report. Ordering the 
probation and parole division to conduct such an 
investigation is not a right of the accused and is not 
mandatory.  
 
State v. Daniel, 49,835-KA (App. 2 Cir. 
05/28/2015) Merely reading the statutory elements 
of a crime during a plea colloquy is insufficient to 
satisfy stating the factual basis for a case. The 
factual basis must reference to proof demonstrating 
the defendant’s guilt to be adequate.  
 
State v. Wesley, 49,438-KA (App. 2 Cir. 
02/26/2015) Prosecution’s statement that they 
would file a habitual offender bill because the 
defendant turned down a plea offer does not 
constitute prosecutorial vindictiveness; such 
statements are merely part of the bargaining 
process. Where the defendant is free to accept or 
reject a guilty plea offer, a presumption of 
vindictiveness is unwarranted.  
 
State v. Cobb, 49,410-KA (App. 2 Cir. 01/14/2015) 
Sentencing a defendant to the maximum of five 
years for possessing 2 pills of controlled substance 
is not unconstitutionally excessive given history of 
substance abuse, drug-related criminal activity, and 
probation and parole violations. Dissent disagrees 
as maximum sentences are reserved for “the worst 
kind of offender.”  
 
 
Third Circuit  
State v. Guillory, KA-14-0637, (App. 3 Cir. 
04/01/2015) An unadjudicated act was admissible 
pursuant to La. C.E. art 412.2. Additionally, failure 
to instruct the jury regarding such evidence and 
testimony was not error because defense failed to 
request.  

Fifth Circuit 
State v. Joseph, 14-KA-762 (App. 5 Cir. 
03/25/2015) Defendant was informed by defense 
counsel that sentencing range would be 5 to 7 years. 
Defendant pled based on this information. After 
pre-sentence investigation indicated a sentencing 
range of 15 to 20 years, defendant moved to 
withdraw her plea. Defense counsel also stated he 
understood the sentencing range would be 5 to 7 
years. Trial court denied withdrawal of motion. 
Court agreed because during the guilty plea 
colloquy, the defendant reported she understood 
that the plea bargain was based on a twenty-year 
cap on pre-sentence investigation. 
 
State v. Davis, 15-KA-118 (App. 5 Cir. 
06/30/2015) Juvenile defendant’s LWOP sentence 
was appropriate despite the following: defendant 
was in 7th grade at 16 years old, has an IQ of 76, 
enrolled in special education, and did not testify at 
trial because his family was threatened. Court 
affirmed pointing to the “gruesomeness” of four 
homicide offenses and how LWOP sentence here 
did not shock the court’s sense of justice. 
 
SUFFICIENCY OF EVIDENCE 
 
US Supreme Court 
Elonis v. U.S., 135 S. Ct. 2001 (6/1/15) In case 
about threatening Facebook posts, the court rules 
that the crime required showing that defendant 
intended to issue threats or knew that the posts 
would be viewed as threats. 
 
Whitfield v. U.S., 135 S.Ct.785 (1/13/15) 
Defendant, having failed to rob a bank, entered the 
unlocked home of a 79-year-old who suffered a 
heart attack after being led to a room in her house 
by the defendant. Defendant convicted under 18 
U.S.C. 2113(e), providing for additional penalties 
when an offender, fleeing a bank robbery, “forces 
any person to accompany him without… consent.” 
The court held that 2113(e) does not require 
“substantial” movement and was met by the 
defendant forcing the 79-year-old to accompany 
him a short distance in her own home. 
 
LA Supreme Court 
State v. Robertson, 14-K-0945 (La. 6/30/2015) 
Affirming reversal of manslaughter conviction 
because a reasonable jury necessarily would have 
had reasonable doubt as to the defendant’s guilt: 86-
year-old woman’s home was burglarized and she 
was  found dead in her kitchen of a heart attack with 
minor bodily bruises.  
 
Fourth Circuit 
State v. Thomas & Patin, 2014-KA-0510 (La. 
App. 4 Cir. 05/20/2015) A defendant who 
distributed narcotics and was found in the kitchen of 
a “trap house” shared dominion and control, thus 
guilty of constructive possession of the weapon 



Special Litwriture                                     Vol. V No. 2                                                        August 2015               
 

 

6 

found under the center cushion of the sofa in the 
adjoining living area. Evidence of defendant’s drug 
crimes in a neighboring parish were admissible to 
establish lack of mistake. 
 
State v. Simonson, No. 2014-KA-0950 (La. App. 4 
Cir. 3/4/15) Specific intent element of simple 
burglary of an inhabited dwelling can be proven by 
circumstantial evidence and the testimony of 
responding officer. Also, a prosecutor’s comment in 
closing that the burglarized home was dusted for 
fingerprints was incorrect, it did not prejudice 
defendant by creating the impression that the 
defendant’s fingerprints were found.  
 
State v. Jackson, No. 2014-KA-0945 (La. App. 4 
Cir. 3/11/15) Since drug deals are inherently 
dangerous activities, the general intent requirement 
for aggravated battery is satisfied by participating as 
a principal in a drug deal. 
 
First Circuit  
State v. Lemoine, 2014-KA-1158 (App. 1 Cir. 
05/06/2015). The court reversed defendant’s 
conviction under  La. R.S. 14:230(B)(2) (money 
laundering) because the state failed to prove 
defendant’s knowledge that money is being used to 
commit a crime or came from the commission of a 
crime.  
 
Fifth Circuit 
State v. Washington, 14-KA-522 (App. 5 Cir. 
02/11/2015) Where defendant had two charges from 
two separate complainants—second degree murder 
and attempted second degree murder—it was not 
error for the court to find self-defense for the 
second degree murder charge but reject self-defense 
for the attempted second degree murder charge. In 
homicide cases, when defendant raises self-defense, 
the state has the burden to prove beyond a 
reasonable doubt that the defendant did not act in 
self-defense or in the defense of another. In non-
homicide cases, this court has stated that the 
defendant has the burden of proof by a 
preponderance of the evidence that his actions were 
in self-defense or defense of others. 
 
State v. Dibarltolo, 14-KA-691 (App. 5 Cir. 
02/11/2015) “Unauthorized entry” as an element of 
burglary (La. R.S. 14:62.2) was satisfied by 
defendant’s testimony that he leaned his head into a 
window (“at least some part of his body entered the 
home”) and was bolstered by complainant’s 
testimony that she heard the “turning of an interior 
door knob.” While there was no direct evidence that 
defendant had intent to commit a felony once inside 
the residence, this second element of burglary was 
satisfied by circumstantial evidence, including 
defendant’s prior arrests and convictions, so 
burglary conviction affirmed. 
 
IDENTIFICATIONS 

 
First Circuit 
State v. Barnett, 2014-KA-1458 (App. 1 Cir. 
04/24/2015). Where the defendant was the only 
person in a six-person photo lineup with a 
goatee/with any facial hair at all, this court affirmed 
the trial court’s ruling that it was not a suggestive 
lineup. It was not an improper lineup because 
instruction was given to the witness that she should 
not focus on facial hair since the defendant’s facial 
hair may have changed since the time the incident 
occurred.  
 
State v. Carter, 2014-KA-0742 (App. 1 Cir. 
03/25/2015). Where the 6-photo identification 
lineups created for the purposes of identifying two 
different perpetrators of a crime used the same exact 
5 photos and only substituted the photos of the two 
suspects, the reliability of the identification 
outweighed its suggestiveness because the 
complainant (a security guard at a casino) was 
familiar with the defendant as a regular at his place 
of work. 
 
Fifth Circuit 
State v. Wilson, 14-KA-551 (App. 5 Cir. 
01/28/2015) Showing multiple line-ups, even with 
the defendant’s photograph repeated, is not 
suggestive. 
 
State v. Torrence, 14-KA-819 (App. 5 Cir. 
02/25/2015) Even though the defendants were only 
identified by the colors of the shirts wrapped around 
their faces at the time of the incident and one of 
their shorts, the show up identification was found to 
be reliable. 
 
SUPPRESSION OF 
STATEMENTS/CONFESSIONS 
 
First Circuit 
State v. Bethely, 2014-KA-1686 (App. 1 Cir. 
04/24/2015). Although detective lied during 
interrogation by telling defendant that if he wasn’t 
the person who murdered & attempted to murder 
the two individuals then the only other option would 
have been defendant’s wife, court upheld ruling that 
such lies did not rise to a level of a threat that would 
undermine the free and voluntary nature of 
defendant’s confession.  
 
Second Circuit 
State v. Glenn, 49,705-KA (App. 2 Cir. 
02/26/2015). Intoxication, severe head wounds, and 
a statement by police that the defendant would not 
receive medical treatment until he “talked” did not 
rise to the level of coercion necessary to render the 
defendant’s statements involuntary. 
 
State v. Taylor, 49,467-KA (App. 2 Cir. 
01/14/2015). Defendant with an IQ of 53 who had 
been evaluated by two separate doctors as to his 
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inability to understand and knowingly waive his 
Miranda rights was still deemed to have knowingly 
and voluntarily waived his Miranda rights because 
he “appeared to understand the questions,” “he 
answered appropriately,” and he “responded to the 
detectives’ questions with detailed and narrative 
answers.”  
 
Fifth Circuit 
State v. Carto, 14-KA-736 (App. 5 Cir. 
01/14/2015) Even though conflicting testimony 
existed as to whether juvenile defendant was 
properly mirandized prior to his inculpatory 
statement, the trial judge did not abuse his 
discretion in admitting the statement. 
 
State v. Estes, 14-KA-781 (App. 5 Cir. 02/25/2015) 
The court agreed with trial court that Miranda was 
not necessary because defendant was not “in 
custody” when she was in the back seat of a police 
car  because the car’s door was open, she was not 
handcuffed, and had access to her cell phone. 
Officer was only asking “clarification” questions to 
secure the incident site and defendant was only 
being “sequestered from the crime scene for a few 
minutes.” 
 
State v. Bruce, 14-K-877 (App. 5 Cir. 03/25/2015) 
Despite disapproving of the tactic, in the absence of 
evidence that officer did not deliberately employ the 
tactic found unconstitutional under Missouri v. 
Seibert, 542 U.S. 600 (2004), trial court did not err 
in admitting defendant’s post-Miranda inculpatory 
statement. The court, however, acknowledged the 
rare chance an officer would openly admit to 
deliberately using the  unlawful tactic to gain a 
statement.  
 
TRIAL PROCEDURE 
 
Fourth Circuit 
State v. Scott, 2014-KA-0599 (La. App. 4 Cir. 
04/22/2015) The defendant validly waived his right 
to counsel despite having undergone five 
competency hearings and having five attorneys ask 
to withdraw their representation because his waiver 
of counsel was knowing, intelligent, and 
unequivocally made. 
 
State v. Aguillard, No. 2014-KA-0316 (La. App. 4 
Cir. 3/4/15) Trial court abused its discretion in 
denying defendant’s challenge for cause during jury 
selection a NOPD lieutenant. This juror had been 
commander of the Third District unit which 
investigated the crime in question, and recognized 
three of the witnesses, one of whom had been his 
supervisor. Reversed.  
 
State v. Berniard No. 2012-KA-0341 (La. App. 4 
Cir. 3/4/15) Claim that the trial court prejudiced the 
defendant by using a mocking or disparaging tone 
toward defense counsel was unsupported by the 

record as the comments were consistent with its 
function as a moderator of a trial. Also, 
prosecution’s comment in closing about defense 
counsel being from Oregon did not prejudice the 
jury. Court held that an ineffective assistance of 
counsel claim—based on defendant being confined 
without communication with his attorney for several 
weeks prior to trial—was unsupported because there 
was no indication in the record that the trial court’s 
order for OPP to retain custody of defendant was 
not effectuated. 
 
First Circuit 
State v. Mickey, 2014-KA-1471 (App. 1 Cir. 
04/29/2015). Court upheld district court’s ruling to 
permit “flight” jury instruction where a witness 
testified that  defendant did not return home on the 
night of the fight/battery or the next two weeks. 
 
State v. Turner, 2015-KW-0647 (App. 1 Cir. 
04/24/2015). Death penalty case. Court finds trial 
court erred by denying defense’s challenge for 
cause of a prospective juror who served as a US 
Attorney involved in multiple ongoing task forces 
with DA’s office and who also had previous 
working relationships with two officers likely to 
testify as state witnesses.   
 
State v. O’haver, 2014-KA-1637 (App. 1 Cir. 
04/24/2015). Upheld trial court’s denial of strikes 
for cause of three jurors who all made statements 
indicating they would be unable to remain impartial, 
because the trial court insisted that it made 
individual inquiries into each of their statements 
and determined they could make unbiased 
determinations of defendant’s guilt, including a 
juror who was the aunt of one of the complainants 
because she still stated that she could be impartial.    
 
State v. Daigle, 2014-KA-0869 (App. 1 Cir. 
03/26/2015). Court upheld the denial of defendant’s 
motion for mistrial when state repeatedly referred to 
the defendant as a “heroin addict” in a possession 
case during closing argument because 
characterizing defendant as such was to rebut 
defense’s  contention that defendant had no idea 
what was on the spoon. 
 
State v. Howard, 2014-KA-1048 (App. 1 Cir. 
03/09/2015) Aggravated rape case. The correct 
interpretation of La. C.E.. art. 615(B)(4), which 
states that a sequestration order is not authorized for 
“the victim of the offense or the family of the 
victim,” is not to mean a disjunctive “or,” but 
actually to mean “any”. Therefore, proper that 
neither the minor complainant nor his mother were 
sequestered during  trial despite the fact that  
mother was the state’s rebuttal witness. 
 
State v. Carter, 2014-KA-1449 (App. 1 Cir. 
03/09/2015) Although it ultimately refused to rule 
on the issue for lack of contemporaneous objection 
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by the defense, the court does “think the State’s 
reference to the defendant’s incarceration [during 
closing arguments to the jury] may have been 
inappropriate.”  
 
State v. Carvin, 2014-KA-1017 (App. 1 Cir. 
01/15/2015) Potential witness’s blanket invocation 
of his Fifth Amendment right (as opposed to 
invoking question by question on the stand) where 
the witness was separately being charged for the 
attempted murder trumped defendant’s Sixth 
Amendment right to present a defense.  
 
Third Circuit 
State v. Harris, KA-14-0981 (App. 3 Cir. 
03/04/2015) Court held that because the defendant 
did not prove that he was prejudiced by his co-
defendant’s invocation of a blanket Fifth 
Amendment privilege, any error that the trial court 
committed in allowing the co-defendant to do so 
was harmless. 

State v. Bell, KA-14-1033 (App. 3 Cir. 3/11/2015) 
One-week notice of the state’s intent to use other 
crimes evidence in a sex crime case was not error. 
 
State v. Pierre, KA 14-1071 (App. 3 Cir. 
5/06/2015) The use of leading questions is largely 
within the discretion of the trial court, and only 
clear abuse of that discretion which prejudices the 
defendant’s rights will justify reversal of a 
conviction. 
 
Fifth Circuit 
State v. J.M. (Jack Mason), 14-KA-579 (App. 5 
Cir. 02/11/2015) Defendant’s claim that trial court 
erred in denying defendant’s motion to continue the 
trial to allow time to retain an expert on 
suggestiveness after the production of newly-
discovered complainant’s statement by the state was 
denied. State argued that complainant’s statement 
was consistent with several prior statements already 
provided and trial court agreed. 
 
State v. Workman, 14-KA-559 (App. 5 Cir. 
04/15/2015) Contemporaneous objection rule 
provides that an irregularity or error cannot be 
appealed after verdict unless it was objected to at 
time of its occurrence, including within the context 
of prosecutorial misconduct claims. Where 
defendant objected at trial to prosecution’s 
statement that he “concocted defense while sitting 
in jail” for prejudicing jury by referencing that he 
was in jail during the trial, defendant could not later 
allege on appeal that “concocted defense” was 
prejudicial prosecutorial misconduct. 
 
BATSON 
 
First Circuit  
State v. Hatcher, 2014-KA-1364 (App. 1 Cir. 
03/09/2015). Upholds as race-neutral reasons for 

back striking the only two black jurors on a jury for 
a black defendant: (1) “I just didn’t feel like she was 
paying attention or I could relate to,”; and (2) “he 
gave me an eight and [defense counsel] a nine [out 
of ten] in credibility and he knows neither of us.”. 
Also, although the evidence the state used to make 
defendant a quad had different names/social 
security numbers on them, the fact that the 
defendant’s fingerprints for each conviction all 
matched meant state met its burden at the habitual 
offender hearing.  
 
 
MISCELLANEOUS 
 
LA Supreme Court 
State v. Young, 2015-KK-0097 (La. 4/10/2015) 
The time period to proceed to trial was suspended 
by “defendant’s various motions and other 
preliminary pleas,” pursuant to La. C.Cr.P. art. 580.  
Essentially allows the state to piecemeal discovery 
and avoid speedy trial arguments. 
 
Fourth Circuit 
State v. Domino, 2014-Ka-1351 (La. App. 4 Cir. 
06/03/2015) The defendant’s motion to quash was 
correctly granted where the state failed to timely 
prosecute and the time period was not interrupted 
by defendant’s  extradition to Florida  where there 
was no evidence   defendant had received 
notification of a court date. 
 
State v. Le, 2015-K-0455 (La. App. 4 Cir. 
05/27/2015) A judge will consider a variety of 
factors during an ex parte hearing to determine 
whether the redacting party has met its burden of 
demonstrating a causal relationship between 
disclosure of identifying information to an opposing 
party and the possibility that the safety of those 
witnesses will be impaired. 
 
State v. Lambert, No. 2014-KA-1138 (La. App. 4 
Cir. 2/25/15) The court upheld trial court’s quashal 
of R.S. 14:95.1 because the predicate offense, 
“attempted aggravated second degree battery” is not 
a valid crime and could not be used as a valid 
predicate to R.S. 14:95.1.  
 
First Circuit 
State v. Brooks, 2014-KA-1361 (App. 1 Cir. 
04/24/2015) When defense filed a motion to quash 
challenging the charge of armed robbery when the 
“firearm” involved was actually a BB gun,  the 
court ruled  a motion to quash cannot properly 
include a defense on the merit. 
 
State v. Augustus, 2015-KW-0459 (App. 1 Cir. 
04/20/2015) Writ denied. Dissenting opinion: There 
is an actual conflict of interest where the public 
defender’s office represents this defendant and has 
also previously represented this complainant. 
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LEGISLATIVE CHANGES 

Although defendant’s attorney did not personally 
represent the complainant, the fact that the public 
defender’s office has represented both of them 
places the defendant’s attorney in a situation 
“inherently conducive to divided loyalties” and 
denies the defendant the right to effective assistance 
of conflict-free counsel.  
 
State v. Smith, 2014-KA-1084 (App. 1 Cir. 
03/06/2015) Defendant was arrested for a DWI 
Fourth in 2001. Attached and bond forfeited in 2004 
for missing Prieur hearing. Record did not 
demonstrate that the defendant was 
actually/properly served notice to appear to the 
2004 hearing. Defendant was incarcerated in 
Washington Parish in 2006 and 2008, and therefore 
his whereabouts were known, yet he was never 
served or arrested during those periods.  Quashed. 
 
State v. Rutherford, 2014-CA-1264 (App. 1 Cir. 
03/06/2015) Defendant  was convicted of a sex 
offense involving lewd acts with a minor in 
Oklahoma and completed his sentence in 1996. In 
2005, petitioner first moved to LA and fulfilled his 
registry obligation by registering as a sex offender 
in this state. In 2006 Oklahoma sent petitioner a 
letter releasing him from future registration 
obligations as his 10-year registration requirements 
were complete.  Therefore, Louisiana’s 2008 sex 
offender registration law amendment requiring 
lifetime registration for his past conviction does not 
apply to him. 
 
State v. Read, 2015-KW-0223 (App. 1 Cir. 
02/11/2015) Expert witness is not an authorized 
party which would be permitted to view a copy of 
the transcript of a victim’s videotaped CAC 
statement. Concurrence agrees, but would leave 
open the opportunity for extraordinary 
circumstances to protect the defendant’s 
constitutional rights.  
 
Second Circuit 
State v. Johnson, 49,848-KA (App. 2 Cir. 
05/20/2015) A stipulation to medical findings 
regarding a defendant’s competency does not 
constitute a judicial determination of competency 
required by La. C.Cr.P. art. 649. A full 
contradictory hearing and ruling from the trial judge 
as to the defendant’s competency must occur before 
any further steps can be taken in the proceedings.  
 
State v. Lester, 49,787-KA (App. 2 Cir. 
05/20/2015) The statute of limitations for 
prosecution of a felony starts to run immediately 
after the commission of the offense, not after the 
offense is made known. 

 
2015 NEW CRIMINAL LAWS 

 
Full text of the new laws can be found at 

http://www.legis.state.la.us/ 
 
NEW CRIMES AND AMENDMENTS TO 
CURRENT CRIMES 
 
Act No. 366 (HB 7) 
Amends R.S. 14:61 unauthorized entry of a critical 
infrastructure laws. The new law covers  use of 
fraudulent documents to gain access,  entry into 
restricted areas, and  failure to leave when 
forbidden to be on the premises. 
 
Act No. 373 (HB 72) 
Adds several compounds to Schedule I (see R.S. 
40:964) including some hallucinogens, some 
stimulants, and synthetic cannibinoids. 
 
Act 189 (HB) 174 
Adds new drugs to Schedule IV: Tramadol, its salts, 
isomers, and salts of its isomers; Suvorexant.  
 
Act 184 (HB 139) 
Changes the crimes of "simple rape", "forcible 
rape", and "aggravated rape" to "first degree rape", 
"second degree rape", and "third degree rape" 
respectively. 
 
Act 256 (SB 117) 
Redefines a circumstance constituting third degree 
rape (formerly “simple rape”) from “when the 
female victim submits under the belief that the 
person is her husband” to “when the victim submits 
under the belief that the person is someone known 
to the victim, other than the offender.” 
 
Adds touching through clothing to the elements of 
sexual battery. 
 
Creates crime of misdemeanor sexual battery. 
Misdemeanor sexual battery is the intentional 
touching of the breast or buttocks, using any 
instrumentality or any part of the body of either the 
offender or the victim, either directly or through 
clothing, without consent of the victim. Punishable 
by up to $1000 fine, up to 6 months imprisonment, 
or both. Non-registerable. 
 
Act 295 (HB 149) 
Amends La. R.S. 40:966 regarding sentencing for 
marijuana as follows: 
• On first conviction, when possessing 14 grams or less, 

sentence limited to $300 fine, 15 days in parish jail, or 
both. 

• On first conviction, when possessing more than 14 
grams, sentence limited to $500 fine, 6 months in 
parish jail, or both. 

• First conviction may not be used for enhancement if 
person convicted hasn’t been convicted of any other 
violation prohibiting possession of marijuana for 2 
years after date of completion of sentence, probation, 

http://www.legis.state.la.us/�
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parole, or suspension of sentence. This only can apply 
once to a person. 

• For a second conviction, sentence is limited to $1,000 
fine, 6 months in parish jail, or both. Minimum fine 
removed. Minimum conditions of probation removed. 

• For a third conviction, sentence is limited to $2,500 
fine, 2 years imprisonment with or without hard labor, 
or both. Adds minimum condition for probation—must 
participate in court-approved substance abuse program 
and perform 4 8-hour days of court-approved 
community service activities. Any costs associated 
with probation must be paid by defendant. 

• For fourth and subsequent convictions, sentence is 
limited to $5,000 fine, imprisonment with or without 
hard labor for 8 years, or both. Adds minimum 
condition for probation—must participate in court-
approved substance abuse program and perform 4 8-
hour days of court-approved community service 
activities. Any costs associated with probation must be 
paid by defendant. 

 
Amendments to synthetic cannabinoid sentencing: 
• For first conviction, sentence limited to $500 fine, 6 

months imprisonment, or both.  
• For second conviction, fine of not less than $250 nor 

more than $2,000, imprisoned with or without hard 
labor for not more than 5 years, or both. 

• For third conviction, sentence limited to $5,000 fine, 
20 years imprisonment with or without hard labor, or 
both. 

• Prior conviction of any law forbidding possession or 
PWIT counts as prior conviction for enhancement. 

• Minimum condition for probation—must participate in 
court-approved substance abuse program and perform 
4 8-hour days of court-approved community service 
activities. Any costs associated with probation must be 
paid by defendant. 

 
Large amounts: 
Possession of 2.5 to 60 pounds of marijuana, 
tetrahydrocannabinol or chemical derivatives, or 
synthetic cannabinoids: minimum sentence of two years, 
maximum sentence of ten years, minimum fine of 
$10,000, maximum fine of $30,000. 
 
Act 187 (HB 153) 
Creates La. R.S. 14:91.14, a law forbidding 
unlawful distribution of “material harmful to 
minors” via Internet. Not jailable: fine of up to 
$10,000. 
 
Act 65 (HB 297) 
Creates the crimes of theft of livestock and theft of 
timber: La. R.S. 14:67.1 and 67.2. 
 
Act 341 (HB 211) 
Creates the crime of theft of oysters, La. R.S. 
56:431(D). 
 
Act 151 (SB 27) 
Amends illegal possession of stolen things so that 
“no person shall be exempt from prosecution [for 
illegal possession of stolen things] for any act 
committed with fraudulent, willful, or criminal 
knowledge regardless of any other presumption or 

exemption provided by statute, including but not 
limited to any signed statement of ownership 
executed by a purported owner of property 
conveyed.” 
 
Act 173 (SB 264) 
Increases penalties for prohibited use of a tracking 
device. 
 
Act 231 (HB 489) 
Creates the crime of nonconsensual disclosure of 
private image, R.S. 14:283.2. Punishable by fine of 
up to $10,000, imprisonment with or without hard 
labor for up to two years, or both. 
 
Act 440 (HB 842) 
Adds “family member” to definition of domestic 
abuse battery. “Family member” means “spouses, 
former spouses, parents, children, stepparents, 
stepchildren, foster parents, and foster children.” 
 
Amends “household member” to include any person 
of the opposite sex presently or formerly living in 
the same residence with the alleged offender and 
any child presently or formerly living in the same 
residence with the alleged offender.  See La R.S. 
14:35.3, 37.7, 46:2136.3, etc. 
 

PROBATION/PAROLE/EXPUNGEMENT 
 
Act 200 (HB 284) 
Updates expungement laws, including as follows: 
• Prohibits expungement of DWIs until 5 years after 

the date of arrest. 
• Prohibits expungement of any conviction resulting 

from an arrest for a sex offense. 
• Prohibits expungement of a conviction for 

misdemeanor stalking. 
• Allows expungement of a conviction for violating 

the Uniform Controlled Dangerous Substances 
Law punishable by a term of imprisonment of not 
more than 5 years. 

• Allows expungement for a violation of the 
Uniform Controlled Dangerous Substances Law 
pursuant to C.Cr.P. art. 893(E). 

 
Act 151 (SB 27) 
Adds domestic battery to the list of felony offenses 
which may not be expunged. 
 
Act 199 (HB 271) 
Expands probation for driving while intoxicated to  
maximum of eight years. 
 
Act 299 (HB 161) 
Creates new sentences for technical parole 
violations: 

• For first technical violation, sentence limited 
to 90 days. 

• For second, limited to 120 days. 
• For third and subsequent, limited to 180 

days. 
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Sentences must be served “without diminution of 
sentence or credit for time served prior to the 
revocation.” 
 
Act 49 (HB 103) 
Adds attorney general or designated attorney 
general’s investigator to definition of “investigative 
or law enforcement officer” for the purposes of 
applying for an order for installation and use of a 
pen register or a trap and trace device (i.e. 
electronic surveillance devices) pursuant to La. R.S. 
15:1314(A)(4). 
 

 
PROCEDURE 

 
Act 217 (HB 385) 
Amends the Children’s Code. A mental 
health/social service practitioner providing 
counseling services to a child or his family shall not 
be  considered a mandatory reporter: 
• When engaged by attorney to assist in rendition of 

legal services to the child; 
• When information that would otherwise be 

reported arises in furtherance of facilitating 
rendition of said legal services; and 

• When the information is documented by the 
mental health/social service practitioner. 

The practitioner must retain the documentation until 
one year after the child has reached the age of 
majority. 
 
Act 229 (HB 835) 
Makes substantial changes to sexual assault 
examinations and responsibilities pursuant to a wide 
array of statutes.  Including as follows: 
 
Requires that all forensic medical examinations 
include the following: 

• Examination of physical trauma 
• Patient interview, including medical history, 

triage, and consultation. 
• Collection and evaluation of evidence, 

including but not limited to the following: 
o Photographic documentation 
o Preservation and maintenance of 

chain of custody 
o Medical specimen collection 
o When determined necessary by the 

health provider, an alcohol- and 
drug-facilitated sexual assault 
assessment and toxicology screening. 

 
Requires  criminal justice agencies to submit sexual 
assault collection kits to forensic laboratories for 
testing within 30 days of receipt. 
 
Requires hospitals and healthcare providers to allow 
alleged victims of sexual-oriented criminal offenses 
to make the decision whether to report the incident 
to law enforcement. Forbids hospitals and 

healthcare providers from modifying their care of 
patients who refuse to report the incident.  
 
Act 439 (HB 841) 
Amends “Gwen’s Law,” La. C.Cr.P. art. 330.3. Bail 
hearing are no longer mandatory but are 
discretionary for those charged with DV battery, 
violation of OOP, stalking or other felony involving 
the use of threatened use of force of deadly weapon 
upon defendant’s family, household member or 
dating partner.  
State must provide documented records in support 
of their request to hold defendant without bond for a 
330.3 hearing.  
 
Act 242 (SB 36) 
Adds alleged victims of sexual assault to list of 
people for whom a judge may issue a Uniform 
Abuse Protective Order 
 
Act 456 (SB 174) 
Creates law forbidding lessors from refusing to 
enter into a lease on the basis that an applicant or 
member of applicant’s household has been a victim 
of domestic abuse or on the basis of activity directly 
related to domestic abuse. 
 
However, if the continued presence of a domestic 
abuse offender in or near the leased dwelling causes 
a violent disturbance that could pose a threat to the 
safety of leasing residents, the lessor may evict the 
lessee. 
 
 
 
 
 


