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RECENT CASE LAW 

Special Litwriture is a case digest of the latest 
orders and opinions from the U.S. Supreme 
Court, Louisiana Supreme Court, and the five 
Courts of Appeal in Louisiana. Special Litwriture 
is published two times a year, and its goal is to 
keep the OPD attorneys up-to-date on the law.  
Special Litwriture is available on the WIKI, and 
the links to the full opinions and orders cited 
below can also be found on the WIKI.   
 

 
ADMISSIBILITY OF EVIDENCE AT TRIAL 
 
LA Supreme Court 
 
State v. Corey Oliphant

 

, 13-2973 (La. 2/21/14): The 
trial court permitted the state to offer evidence that 
a dog tracked defendant’s scent near the crime 
scene.  The dogs were not certified in any way – 
they were trained at the local parish prison by 
trustees.  The Court held that this was error because 
all of the evidence about the dogs’ reliability was 
anecdotal. 

State v. Eric Ross

 

, 13-175 (La. 3/25/14): At trial, 
the state impeached a recalcitrant witness with his 
grand jury testimony.  The Court held that a party 
seeking disclosure of grand jury materials in 
situations not contemplated in Article 434 must 
show a “compelling necessity.”  This, in turn, 
requires a showing of “great prejudice” or that “an 
injustice will be done.”  Because disclosure is left 
“to the sound discretion” of the trial court, the 
Supreme Court refused to reverse the trial court’s 
ruling that the state could use the grand jury 
testimony as impeachment.  The Court noted that 
the witness was the only eyewitness, his grand jury 
testimony included details other prior statements did 
not include, and the state introduced only a portion 
of the grand jury testimony. 

Fourth Circuit 
State v. Jabari Williams

 

, 13-283 (La. App. 4th Cir. 
4/23/14): The court held that it was harmless error 
for the trial judge to refuse to permit the defendant 
to introduce evidence of his mental retardation to 
mitigate his recorded confession. 

First Circuit 

State v. Emery

 

, No. 2014-KW-0002 (La. App. 1. 
Cir 4/8/2014): A testimonial videotaped statement is 
not inadmissible if the declarant testifies and can be 
questioned regarding the statement. 

Second Circuit 
State v. Farley

 

, No. 48,839-KA (La. App. 2 Cir. 
2/26/2014): Officer's testimony that he observed his 
Breathalyzer read 0.17% BAC was inadmissible 
when the test did not complete processing—only a 
completed test could be introduced. 

Fifth Circuit 
State v. Adams

 

, 13-KA-992 (La. App 5 Cir. 
5/21/2014): Court finds that prosecutor's questions 
about whether defendant gave a statement and why 
were "improper and impermissible."  However, 
error ruled harmless, and conviction affirmed. 

CONFRONTATION CLAUSE 
 
LA Supreme Court 
State v. Joshua Vallo

 

, 13-1369 (La. 1/10/14): The 
defense must make a contemporaneous objection to 
preserve Confrontation Clause error.  The plain 
error rule does not apply. 

Fourth Circuit 
State v. Travis Henderson

 

, 13-0526 (La. App. 4th 
Cir. 2/19/14): Case remanded to trial court to 
determine prejudice when trial court refused to 
allow cross examination about juvenile co-
conspirator’s juvenile adjudications.  

DOUBLE JEOPARDY 
 
Fourth Circuit 
State v. Kemon Magee

 

, 13-1267 (La. App. 4th Cir. 
4/23/14): Trial court’s double jeopardy ruling 
upheld.  Because defendant pled guilty to illegal 
carrying of firearm he could not be later charged 
with illegal carrying of a firearm, second offense 
and illegal possession of a stolen firearm. 

State v. Henry L. Childs

 

, No. 13-KA-0948 (La. 
App. 4th Cir. 1/15/14): In affirming the trial court’s 
decision, the Court held that trying the defendant 
again for theft of the same merchandise, from the 
same place, but on a different date of the 
commission of the offense constitutes double 
jeopardy. 

Fifth Circuit 
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State v. Franklin

 

, 13-KA-723 (La. App 5 Cir. 
5/28/2014): Although a defendant can be properly 
charged with armed robbery and possession of 
stolen things, he can only be found guilty for one or 
the other.  Double jeopardy implicated because theft 
is an essential element of armed robbery. 

PRIEUR 
 
LA Supreme Court 
State v. Wayne Altenberger

 

, 13-2518 (La. 4/11/14): 
In this Prieur case, the Court held that remoteness 
in time of prior acts is only one factor for a trial 
court to consider and that it generally goes to the 
weight of the evidence, not admissibility.  The 
Court remanded the case for a full Prieur “hearing,” 
though it did not define the contours of the hearing 
except to say that the rules of evidence are relaxed. 

Fourth Circuit 
State v. Eric Wilson,

 

 12-1765 (La. App. 4 Cir. 
2/12/2014): Court did not err in admitting testimony 
of Prieur evidence because standard of proof has 
not been clearly resolved by the Supreme Court of 
Louisiana; even if it had been an error, it was 
harmless as it was “surely unattributable to any 
error the trial court may have committed in 
concluding that the State had proven – under either 
standard—that Mr. Wilson committed the 2010 
offenses and thus that such evidence was 
admissible.” 

SEARCH AND SEIZURE 
 
US Supreme Court 
Fernandez v. California, 134 S. Ct. 1126 (2014): 
This is a consent to search case. In Georgia v. 
Randolph. the Court held that if a physically present 
co-occupant objects to a search while another 
occupant consents, the wishes of the objector must 
be honored. In this case, the court clarified that the 
objector must be physically present, and if the 
police for “objectively reasonable” reasons removed 
the objector then the consent of the co-occupant can 
serve as authority to search.  Here, Fernandez 
objected to a search when police came to his and his 
girlfriend’s home. Fernandez was subsequently 
removed from the home and arrested for domestic 
violence. Police returned an hour later and received 
consent from girlfriend to search. This consent was 
deemed valid.   

Riley v. California and U.S. v. Wurie, 134 S. Ct. 
2473 (2014):  Great decision embracing digital 
privacy and the protections under the Fourth 
Amendment. The Court held that the police cannot 
search cell phones incident to an arrest without a 
warrant. This is a bright-line rule, but note that in 
Riley

 

, the Court did carve out a small exigency 
exception, i.e. a dire emergency such as trying to 
locate a missing child or heading off a terrorist plot.  

Navarette v. California

LA Supreme Court 

, 134 S. Ct. 1683 (2014): 
Terrible case. 5-4 Thomas decision. Scalia’s dissent 
is worth reading. Based on an anonymous tip from 
an unverified source of possible drunk driving, 
police had reasonable articulable suspicion to stop 
the car, despite the fact that police did not notice 
any erratic driving when it followed the car.  Upon 
stopping the car, police smelled marijuana leading 
to a search of the car and bags of marijuana.  
(Drunk driving carved out for public safety reasons) 

State v. Dejon Marshall

 

, 14-369 (La. 2/26/14): 
Officers had reasonable suspicion to stop the 
defendant when they saw him in an abandoned and 
unoccupied property.  They had probable cause to 
arrest when the defendant’s ID indicated that he 
lived in another part of the city.  A search incident 
to arrest was valid even though officers had not 
arrested the defendant, as they had probable cause. 

State v. John Gates

 

, 13-1422 (La. 5/7/14): An 
officer may arrest an individual outside of his 
jurisdiction if he has a reasonable belief that the 
crime was committed in his jurisdiction and follows 
the individual out of his jurisdiction or when the 
officer has such a reasonable belief and travels 
outside of his jurisdiction in search of the 
individual.  The Court also suggested – but did not 
explicitly hold – that suppression is not an 
appropriate remedy when an officer impermissibly 
makes an arrest or detention outside of her 
jurisdiction. 

State v. Marcus Weber

 

, 13-1851 (La. 5/30/14): 
Under Louisiana statute, when a traffic accident 
results in a fatality, police may forcibly draw blood 
if they have reasonable grounds to believe that an 
individual was the driver.  In this case, officers did 
not know which of three individuals was driving the 
car.  The Supreme Court held that the officers could 
draw the blood of the defendant.  Additionally, the 
court found it relevant that another officer – not 
involved in the blood draw – had learned that 
defendant was the driver at the time of the blood 
draw.  The court “imputed” this knowledge to other 
officers working as part of a “single investigative 
team.”  Note that the court did not consider the 
constitutionality of the Louisiana statute permitting 
blood draws without probable cause that a crime 
occurred and without a warrant. 

Fourth Circuit 
State v. Walter Robertson

 

, 13-1403 (La. App. 4th 
Cir. 4/9/14): Reasonable suspicion for Terry stop 
when defendant was walking in Wind Run 
Apartments (“high crime area”), saw NOPD car, 
“abruptly changed directions and went to walk 
quickly away.”  Smell of marijuana sufficient for 
probable cause to search.  
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State v. Dominick Allen

 

, 13-1149 (La. App. 4th Cir. 
4/16/14): No reasonable expectation of privacy in a 
hotel room obtained through fraud (here, through 
fraudulent use of CW’s credit card). Court relies on 
U.S. v. Wai-Keung, 845 F. Supp. 1548 (S.D. Fla. 
1993) and cases finding no reasonable expectation 
of privacy in places in which D does not have 
permission to be present. 

State v. Kiyon Jefferson

 

, 13-0703 (and consolidated 
cases) (La. App. 4th Cir. 4/16/14): Court finds 
police may conduct a Buie protective search in non-
arrest situations, if based on probable cause or if 
pursuant to exigency of officer safety and/or 
destruction of evidence. St. Bernard Sheriff’s office 
got tip from CI that there was drug activity at an 
address. Police drove by the address, ran license 
plate, found out defendant had a drug record and 
decided to do a knock-and-talk. Defendant gave 
consent to enter; officers smelled marijuana and 
heard people moving around in back rooms. 
Protective sweep led to cocaine in plain view. Court 
finds trial court did not err in not suppressing the 
evidence. 

State v. Jonathan McClendon

 

,13-1454 (La. App. 4 
Cir. 1/30/2014): Affirming that being blocked in by 
a police cruiser constitutes a seizure under the La. 
Constitution (see Tucker), and noting that seeing an 
expired brake tag after the stop does not provide 
post hoc reasonable articulable suspicion.  Further, 
because the only other factors that could provide a 
basis for the stop was the high crime area and the 
defendant appearing anxious, suppression was 
proper. 

State v. Candebat, 13-780 (La. App. 4th Cir. 
1/30/2014): Plain feel exception did not apply when 
the officer conceded on cross that it was “a hard 
substance which could be a number of things, not 
necessarily a pill.”  Because it was not immediately 
apparent that the pill was contraband, the Crosby

 

 
plea was reversed. 

State v. Dameion Greenberry

 

, 14-76 (La. App. 4th 
Cir. 5/28/14): Officers observed defendant driving 
around a high-crime area in a slow, “suspicious” 
manner and stopped him.  The court held that this 
did not amount to reasonable, articulable suspicion 
sufficient to justify a stop of the vehicle.  

First Circuit 
State v. Leblanc

 

, No. 2013-KA-0202 (La. App. 1. 
Cir. 2/4/2014)  No expectation of privacy in ISP 
billing information indicating address because 
information was revealed to a third party (the ISP), 
so the State is not obligated to obtain the records by 
warrant rather than subpoena.   

Fifth Circuit 
State v. Robinson

 

, 13-KA-788 (La. App 5 Cir. 
2/26/2014): Officers pulled up behind defendant’s 

car and observed a guy on a bike pull up beside, 
talk, then get into defendant’s car.  Defendant 
pulled into a driveway, then officers pulled up 
behind him, blocking his car into the driveway.  
Officers approached vehicle and found crack in 
defendant's lap. Officer testified "two individual's 
conduct was 'extremely consistent with a drug 
transaction."  Court rules: (1) This was a stop, 
although defendant's car was parked, because 
officer used flashing lights, blocked defendant in, 
and there were 5 officers on the scene. (2) Officer's 
observation of activity that he believes to be 
"consistent with a drug transaction," without more 
is not reasonable suspicion.  Suppression granted. 

SUPPRESSION OF 
STATEMENTS/CONFESSIONS 
 
Fourth Circuit 
State v. Gerald K. Stewart

 

, 13-0779 (La. App. 4 Cir. 
1/22/14): The defendant was not “in custody” for 
Miranda purposes when the officer stopped the 
defendant who was walking away from a car 
accident scene and questioned him about what he 
had taken from the vehicle.  

SENTENCING 
 
US Supreme Court 
Hall v. Florida, 134 S. Ct. 1986 (2014): The Court 
held that because “[i]ntellectual incapacity is a 
condition and not a number,” Florida’s statute and 
subsequent caselaw rigidly and mandatorily 
defining intellectual disability as having an IQ of 70 
or less is unconstitutional under the 8th and 14th 
Amendments. NOTE: Miller

LA Supreme Court 

 applications? 

State v. Edwin Morgan

 

, 13-1495 (La. 2/28/14): The 
Court reversed a trial court’s finding that an out of 
state conviction could not be used for multiple bill 
purposes.  The lower courts had held that a Boykin 
form – without more, including without the judge’s 
signature – is insufficient to show that the defendant 
was advised of his rights.  The Supreme Court noted 
that a defendant must show more than a technical 
irregularity for out-of-state convictions, and that it 
is the defendant’s burden.  In this case, the 
defendant did not meet this burden by pointing out 
the state’s failure to establish that the trial court 
advised him of his rights. 

State v. Richard Mills, 13-1901 (La. 3/21/14): The 
defendant was convicted of cocaine for residue in a 
pipe and found to be a double offender.  The trial 
court sentenced him to the maximum, 10 years.  
The trial judge’s only reason for sentencing the 
defendant to the maximum was her belief that it 
would allow him to serve his time outside of OPP.  
The Supreme Court noted that a trial court cannot 
determine where a defendant is located.  The Court 
found that trial counsel was ineffective for 
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suggesting that the trial court consider giving the 
client an increased sentence to ensure his placement 
at a DOC facility. 
 
State v. Michael Lawrence

 

, 14-81 (La. 4/11/14): 
The Supreme Court reversed a Dorothy sentence 
reduction.  The Court discussed the mandatory two-
step inquiry: first, the court must find that the 
offender is exceptional, and, second, the court must 
give reasons why the sentence rendered is the 
maximum permissible sentence. 

Fourth Circuit 
State v. Travis Henderson

 

, 13-0526 (La. App. 4th 
Cir. 2/19/14): Defendant challenged the sufficiency 
of the evidence of his multiple offender bill 
adjudication and the Court vacated the adjudication. 
Multiple bill exhibits weren’t logged into the record 
and cannot be located; defendant can’t challenge the 
adjudication and court can’t review.  Remanded for 
new multiple bill hearing. 

State v. Maurice A. Laugand

 

, 2013-KA-0795 (La. 
App. 4th Cir. 1/15/14): In affirming the trial court’s 
decision, the Court held that the defendant’s failure 
to timely appear in court at sentencing (he turned 
himself into the bondsman several hours later on the 
sentencing day) did not negate the plea agreement 
because the defendant was not expressly warned of 
the possible enhanced sentence he could face or that 
the State could multiple bill him if he failed to 
timely appear at sentencing.  

State v. Larry Robair

 

, 2013-KA-0337 (La. App. 4th 
Cir. 1/15/14): The Court held that the fact that the 
defendant’s previous conviction would now be 
considered a misdemeanor has no effect on his 
multiple offender adjudication. 

State v. Jarrin R. Gayden

 

, 13-0105 (La. App. 4th 
Cir. 1/22/14): The Court held that a “deferred 
adjudication” from another state cannot serve as a 
predicate offense for sentence enhancement in 
Louisiana.    

Third Circuit 
State v. Daye

 

, KA-13-1456 (La. App. 3 Cir. 
5/7/2014): Life sentence for conviction for 
possession of marijuana, second offense, remanded 
as excessive. 

State v. Urena

 

, KA-13-1286 (La. App. 3 Cir. 
5/7/2014) Defendant convicted of 5 counts of 
incest, sentenced to maximum (at time of 
commission) of 20 years, consecutive, on two 
counts, and 10 years, consecutive, on the other 3.  
The Court finds that, because defendant did not 
actively coerce the victim, force her to perform or 
watch sex acts, or penetrate her, he was not one of 
"the worst of offenders" so maximum sentence was 
excessive.  Further, there was no significant 
difference to the acts giving rise to counts 2 and 3 

and those associated with 4-6.  Sentences for 2 and 
3 vacated, remanded for resentencing.   

First Circuit 
State v. Houston

 

, No. 2013-KW-2155 (La. App. 1. 
Cir. 2/27/2014): Trial court accepted guilty plea 
even though competency had been properly raised.  
Motion to set aside guilty plea denied and writted.  
Writ granted, remanded with instructions: 
Evidentiary hearing to determine whether 
competent at the time - if it's possible to tell.  If 
competent, motion may be re-denied.  If not, or 
incompetent, motion should be granted. 

SUFFICIENCY OF EVIDENCE 
 
US Supreme Court 
United States v. Castleman

 

, 134 S. Ct. 1405 (2014): 
John Castleman has a state misdemeanor conviction 
for domestic violence. The issue in the case was 
whether that conviction prohibits him from owning 
a gun under federal law, 18 U.S.C. § 922(g)(9). The 
decision came down to interpreting the phrase 
“use…of physical force” in section 922(g)(9), and 
the Court held that physical force is not limited to 
violent force rather it encompasses any physical 
force, including offensive touching. Surprisingly, 
Scalia, in his concurrence, stated that he would have 
defined “physical force” more narrowly to “require 
[] force capable of causing physical pain or bodily 
injury.”  

First Circuit 
State v. McCray

 

, 14-KW-0231 (La. App. 1. Cir. 
1/2/2014) The object which is subject of a robbery 
does not have to belong to the person from whom it 
was taken -- it just needs to be in that person's 
immediate control. 

State v. Magee

 

, No. 2013-KA-1417 (La. App. 1. 
Cir. 3/24/2014) Only evidence of PWIT was that CI 
told officers defendant told him that he wanted to 
trade crack for Lorcet.  Defendant showed up at 
arranged buy spot, found no one and left. Officers 
followed him, pulled him over and found .03g 
cocaine.  Jury found him guilty of PWIT.  Because 
conviction was based on inadmissible hearsay of CI, 
remanded for new trial. 

Second Circuit 
State v. Davis

 

, No. 48,777-KA (La. App. 2 Cir. 
2/26/2014): Where defendant signed and provided 
counter-checks for money advanced by Horseshoe 
casino, was in constant contact with the Casino, 
offered a commercial property to satisfy his debt to 
the casino, and made a $5k payment to the DA 
when they accepted the case, there was insufficient 
evidence for a rational trier of fact to find intent to 
defraud.  Conviction and sentence for issuing 
worthless checks reversed, defendant released. 
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State v. Ellis

 

, No. 49,078-KA (La. App. 2 Cir. 
6/25/2014): Where the officers raided defendant’s 
house and caught his girlfriend trying to flush two 
crack rocks, and also found $1,285 in cash, plastic 
baggies, and a digital box for a scale but no scale, 
the court found that there was insufficient evidence 
for PWIT because it was "quite possible that the 
drugs belong to [the girlfriend] or were for personal 
usage." 

Fifth Circuit 
State v. Richardson

 

, 13-KA-886 (La. App 5 Cir. 
5/28/2014): Defendant, arrested for PWIT heroin, 
called his buddy from jail and asked him to dig up 
some "dog shit" in his back yard, gave very specific 
directions.  Officers went to defendant’s house and 
found holes, then tracked buddy to a hotel where 
they found him with 115g heroin.  Court found 
defendant had constructively possessed the heroin 
found in buddy's possession. 

Third Circuit 
State v. Robertson

 

, KA-13-1234 (La. App. 3 Cir. 
4/2/2014): Defendant was convicted of responsive 
verdict of manslaughter.  Where victim was found 
to have died of cardiac arrest, but was not 
discovered until 18 hours after her death; and 
evidence supported defendant’s burglary of the 
house but defendants whereabouts at the time of 
victim's death had not been established, "State 
failed to eliminate beyond a reasonable doubt the 
very real possibility that the victim was already 
deceased when the burglary was committed."  
Conviction reversed, order of acquittal entered. 

State v. Johnson

 

, KA-14-0082 (La. App. 3 Cir. 
6/25/2014): Defendant's conviction for 
unauthorized use of withdrawal of collateral 
securities vacated because he never delivered or 
withdrew property he used as collateral for a loan, 
though he did sell some of the property pledged for 
that purpose. 

TRIAL PROCEDURE 
 
LA Supreme Court 
State v. Ray Boudreaux, 13-2732 (La. 1/17/14): In 
this PCR case, the defendant filed an SDT for a 
complainant’s medical records and an NOPD 
officer’s personnel file.  The court held that the state 
has the duty to protect the complainant’s rights.  
This duty provided the state standing to object to 
the SDT.  In this case, however, the trial court 
should have issued the SDT for some medical 
records because it complied with Marcelin

 

 (the 
court did not explain why).  The trial court was 
required, however, to hold a hearing before issuing 
the SDT for medical records that have not 
previously been disclosed.  The court did hold that 
the state was required to facilitate the victim’s 
presence at a hearing that must be held before 
ordering disclosure of the records.  The court left 

open the question of whether the state has standing 
to object to the NOPD subpoena. 

State v. Morris Davenport

 

, 13-1859 (La. 5/7/14): In 
this jury trial case, the trial judge sua sponte – and 
inappropriately – granted a motion for acquittal.  
The trial judge dismissed the jury and, after 
concluding that his initial ruling was inappropriate, 
declared a mistrial over defense objection.  The 
Court held that the mistrial was appropriate – and 
did not bar re-trial – because the trial court had no 
authority to grant the acquittal. 

Fourth Circuit 
State v. Fard Dickerson

 

, 13-0209 (La. App. 4th Cir. 
4/2/14): Trial court did not abuse discretion in 
finding that prosecution’s race neutral reason for 
striking 3 black jurors outweighed defendant’s 
evidence pointing to inference of malice. 
Prosecutor’s reason was that they were “very quiet” 
and didn’t give many answers.  

State v. Shawn Jones

 

, 13-1118 (1/30/2014):  
Defendant was charged with distribution of 
marijuana, a violation of La. Rev. Stat 40:966(A) 
but convicted of PWIT.  Because a trial court lacks 
the authority to vary or add to the prescribed 
verdicts mandated by La. Code Crim. Proc art 814, 
the verdict in the instant case was non-responsive 
and there existed grounds for reversal.   

State v. Binika Hankton

 

, 12-466 (La. App. 4th Cir. 
4/30/14): Defense counsel’s failure to re-urge a 
motion for change of venue after voir dire resulted 
in the motion not being preserved for appellate 
review. 

MISCELLANEOUS 
 
LA Supreme Court 
State v. Robert Wilkins

 

, 13-2539 (La. 1/15/14): 
When the Legislature enacted 14:20(C) and (D), it 
established that a jury may not consider an 
individual’s ability to retreat when determining 
whether a homicide is justified.  This was a 
substantive, not procedural, change in the law.  As 
such, it applies only to incidents that occurred after 
the enactment. 

State v. J.M., 13-CK-1717 c/w 13-KA-1772 (La. 
1/28/14) and State v. Rico Webb

 

, 13-KK-1681 (La. 
5/7/14) the Supreme Court denied challenges to 
14:95(A) and 14:95(E) based on amended Art I. s. 
11 of the La. Const.  The Court held that the voters 
did not intend to invalidate any previously existing 
gun laws, and that the state has a compelling 
interest in restricting firearms possession and use. 

Fourth Circuit 
State v. Gentry Major, 13-1139 (La. App. 4th Cir. 
4/9/14):  State appealed trial court’s order quashing 
bill for prescription under art 572 A(2). Remanded 
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for evidentiary hearing. The state should be allowed 
to satisfy its burden of showing prescription was 
interrupted or suspended, but 4th Cir. comments 
“the court did not note that the state should be given 
a ‘full’ opportunity.”  
 
State v. Trolynn A. Greathouse

 

, 13-1295 (La. App. 
4th Cir. 4/16/14): State appeal from order quashing 
bill for prescription. Defendant was in state custody 
at LCIW but was repeatedly not transported for 
hearings and trial, despite state and court requests to 
secure her presence. Court finds that faxed writs of 
habeas corpus didn’t comport with LaCCrP art. 356; 
therefore neither state nor court properly served the 
DOC with the writ. Court also finds that DOC is a 
department of the state and therefore any failure to 
transport was attributable to the state for 
prescription purposes. However, court still remands 
to determine the status of an omnibus motion, and 
whether the preliminary pleas of co-defendant 
suspends prescription as to defendant. (Notes 
Louisiana law is unclear on the latter.) 

State v. Cardell Anderson,

 

 13-978 (La. App. 4 Cir. 
1/30/2014):  Reversed trial court’s grant of motion 
to quash a bill of information for failure to timely 
prosecute.  Defendant was given actual notice of 
trail date and failed to appear for that date (he was 
incarcerated in Jefferson Parish).  The running of 
the two-year time limit was interrupted when 
defendant did not show up for his court date and 
that interruption did not end until the State moved 
to have the defendant transferred from the Jefferson 
Parish jail and brought to court.  Because the 
Orleans DAs were unaware of his location, the 
delay could not be attributed to their inaction. 

State v. Courtney Thomas

 

, 13-1370 (La. App. 4th 
Cir. 4/30/14): The court held that the defendant’s 
failure to appear after service was “left in door” 
does not interrupt prescription even if the defendant 
was on bond. 

State v. Herman Franklin

 

, 13-1489 (La. App. 4th 
Cir. 6/11/14): The defendant was charged with 
public payroll fraud and subsequently completed 
diversion.  After completing diversion, the DA 
learned that his alleged fraud was more extensive 
than previously believed and reinstituted charges.  
The court held that contract rules govern diversion 
agreements and that the DA is required to abide by 
them.  The Court held that the new information 
about the extent of the fraud did not permit the DA 
to void the agreement because the DA could not 
show that the DA who agreed to diversion would 
have reached a different decision if he had the new 
information.  To the extent that the diversion 
agreement was ambiguous, the court construed 
ambiguities in favor of the defendant.  

State v. Denise M. Faggin

 

, 2013-KA-0617 (La. 
App. 4th Cir. 1/15/14): In affirming the trial court’s 

quashing of the bill of information, the Court held 
that if a defendant was retrieving a controlled 
dangerous substance for another family member 
who has a valid prescription, it falls within the 
exception found at La. C. Cr. P. art. 532(10).  

State v. Gregory Godchaux

 

, 2013-KA-0233 (La. 
App. 4th Cir. 1/22/14): In reversing the trial court’s 
quashing of the bill of information, the Court held 
that because the defendant was charged with an 
offense affecting public safety (14:95E), not a 
violation of the Uniform Controlled Dangerous 
Substances Law, having a valid prescription is 
irrelevant and La. C. Cr. P. art. 523(10) is 
inapplicable.  

First Circuit 
State v. Robertson

 

, No. 2014-KW-0970 (La. App. 
1. Cir. 7/10/2014): La. R.S. 46:56 provides for 
subpoena/release of confidential DCFS records.  
Court infers that court has authority to and may 
permit employees of the Dept., if they choose to do 
so, to speak with defense investigators.  Relator's 
motion to compel access to DCFS witnesses denied. 
If relator wants to speak to DCFS employees, he 
must name specific employee and information 
sought. 

2014 NEW CRIMINAL LAWS 
Full text of the new laws can be found at 

http://www.legis.state.la.us/ 
 

NEW CRIMES AND AMENDMENTS TO 
CURRENT CRIMES 

 
Act No. 50 (HB 308) 
Increases the sentencing range for aggravated flight 
from an officer to 0-5 years.  If the flight results in 
serious bodily injury, the sentencing range is 0-10 
years. 
 
Act No. 62 (HB 417) 
Creates the crime of residential contractor fraud, 
R.S. 14:202.1.  Residential contractor fraud is 
designed as “the misappropriation or intentional 
taking of anything of value which belongs 
toanother, either without the consent of the other to 
the misappropriation or taking, or by means of 
fraudulent conduct, practices, or representations by” 
a contractor or subcontractor.  The statute includes 
several examples of fraud.  The penalties are: less 
than $500 = 0-6 months; $500-1,500 = 0-5 years; 
over $1,500 = 0-10 years.  Restitution is mandatory. 
 
Act No. 141 (HB 17) 
Amends illegal possession of stolen firearms, R.S. 
14:69.1.  The Act specifies that a stolen firearm 
includes any firearm that has been the subject of a 
misappropriation.  The Act establishes affirmative 
defenses that the defendant had no knowledge of the 
misappropriation or possesses the firearm in the 

http://www.legis.state.la.us/�
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routine course of his business as a firearms 
vendor/dealer. 
 
Act No. 157 (HB 278) 
Adds “correctional facility employee” to the list of 
victims enumerated in the first-degree murder 
statute. 
 
Act No. 177 (HB 530) 
The relevant portion for us amends the aggravated 
crime against nature statute to include sexual 
contact with close relatives under the age of 18.  
The sentence if 5-15 years or 25-99 years if the 
victim is under 13.  It also repeals the incest statutes 
and incorporates those crimes into the crime against 
nature statutes (and Act 599 ensures that the 
penalties, including registration are unchanged). 
 
Act No. 194 (HB 747) 
Makes several changes to domestic abuse law: 

1. Includes domestic abuse aggravated assault 
as a crime of violence, 

2. Requires all domestic violence treatment 
programs to be “court-monitored domestic 
intervention programs” and defines those 
programs, 

3. Adds first offense violation of a protective 
order as an ROR-prohibited crime, 

 
Act No. 195 (HB 753) 
Creates R.S. 14:95.10, which prohibits a person 
convicted of domestic abuse battery from 
possessing a firearm.  The penalty is 1-5 years.  The 
section does not apply if the person has not been 
convicted of domestic abuse battery for 10 years. 
 
Act No. 255 (HB 791) 
Amends penalties for theft and attempted theft.  
Attempt theft $750-25,000 is a 1-year Duncan 
misdemeanor.  Attempt theft over $25,000 is 0-5 
years.  Misdemeanor theft is now up to $750.  Theft 
of $750-5,000 is 0-5 years.  Theft $5,000-25,000 is 
0-10 years.  Theft over $25,000 is 5-20 years.  
Amends responsive verdicts accordingly. 
 
Act No. 280 (SB 55) 
States that vehicular homicide is a crime of violence 
when the BAC is over .20%. 
 
Act No. 385 (SB 277) 
Amends the DWI laws.  Most of the changes do not 
affect our practice.  The bill does amend the DWI 
3rd law.  The penalty is 1-5 years, and the year may 
not be suspended unless the defendant is accepted in 
a drug division probation program pursuant to 
13:5301.  The bill places several restrictions on 
individuals who receive suspended sentences 
including home incarceration.  The sentence for 
DWI 4th is 10-30, and at least 2 are without 
benefits, unless the defendant participates in a drug 
division probation program.  Home incarceration 

for DWI 3rd and 4th is not available unless DOC 
and the DA recommend it. 
 
Act No. 300 (SB 313) 
Adds a five-year mandatory minimum for home 
invasion while armed (now 5-30). 
 
Act No. 317 (HB 750) 
Amends laws involving domestic abuse protective 
orders.  One relevant change for our practice: 
Currently, standard penalties for violation of 
protective orders apply when the violation does not 
involve a battery.  The Act expands the exception to 
also include the circumstance when the violation 
includes a crime of violence. 
 
Act No. 564 (HB 1025) 
Makes the following relevant changes to sexual 
exploitation laws: 

1. Expands the definition of human trafficking 
to include, inter alia, “debt bondage,” 
abduction, and abuse of legal process. 

2. Provides victims of human trafficking an 
affirmative defense for prostitution, crime 
against nature, and massage.  The defendant 
must notify the court that he intends to raise 
the affirmative defense 45 days before trial.  
The law also amends Article 851 to add this 
as a ground for filing a motion for a new 
trial for defendants convicted before the Act 
is effective. 

3. Limits the admissibility of statements by 
victims of human trafficking against the 
declarant, in a new Evidence Article, 412.3. 

4. Amends the child pornography law to 
broaden the definition of “coercion” and 
include “debt bondage.” 

5. Creates the crime of “purchase of 
commercial sexual activity,” which makes it 
a crime “to knowingly give, agree to give, or 
offer to give anything of value to another in 
order to engage in sexual intercourse with a 
person who receives or agrees to receive 
anything of value as compensation for such 
activity.”  First offense is a misdemeanor, 
second is a 0-2 year felony.  If the victim is 
known to be under 18 or the victim of 
human trafficking, the penalty is 15-50.  It is 
a sex offense. 

6. Permits the seizure and sale of property used 
in prostitution-related offenses. 

Makes human trafficking when the conduct 
involves a juvenile or sex an “aggravated offense” 
for sex offender registration purposes. 
 
Act No. 661 (HB 1029) 
Creates the crime of unlawful aiming of a laser at an 
aircraft.  1-5 years, probatable.  Also creates a crime 
of unlawful use of a drone, a misdemeanor. 
 
Act No. 662 (HB 1037) 
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Makes Peeping Tom-ing an enhanceable offense, 
with a third offense being a Duncan misdemeanor. 
 
Act No. 664 (HB 1077) 
Creates the crimes of battery of ER personnel, a 
misdemeanor with a 15 day minimum, 2 days of 
which cannot be suspended.  If the battery results in 
injury, it is a felony punishable with 1-5 years 
DOC. 
 
Act No. 673 (HB 1158) 
Creates the crime of solicitation of funds or 
transportation with the intention to solicit sexual 
intercourse for compensation, a misdemeanor. 
 
Act No. 815 (HB 227) 
Amends the penalties for battery on a school sports 
referee. 
 

PROBATION, PAROLE, AND GOOD TIME 
 
Act No. 37 (HB 196) 
Amends R.S. 15:1111 to permit individuals serving 
a multiple-bill sentence to participate in work 
release for the last year of their sentence (previous 
law was last 6 months). 
 
Act No. 126 (HB 383) 
Amends R.S. 15:574.4(A)(1)(b)(ii), which concerns 
discretionary parole for non-violent, non-habitual 
offenders.  The statute now provides a cleansing 
period of 10 years for prior felonies, after which 
prior felonies will not limit a person’s discretionary 
parole date. 
 
Act No. 153 (HB 210) 
Amends medical parole provisions.  Provides parole 
eligibility for “permanently disable inmates,” which 
is defined as “unable to engage in any substantial 
gainful activity by reason of any medically 
determinable physical impairment which can be 
expected to result in death or which is or can be 
expected to be permanently irreversible.”  The bill 
also removes the restriction on releasing terminally 
ill inmates who are a risk to others, though it 
includes public safety as a consideration. 
 
Act No. 191 (HB 670) 
Permits intensive parole release for habitual 
offenders who are within 6 months of their release 
date and have no convictions for sex offenses or 
crimes of violence. 
 
Act No. 633 (HB 681) 
Makes possession of marijuana a technical violation 
for probation purposes. 
 
PROCEDURE 
 
Act No. 61 (HB 414) 
Amends the responsive verdicts for theft and 
attempted theft to make them conform with recently 

enacted value thresholds (500, 500-1500, over 
1500).  This is likely obsolete in light of Act 255. 
 
Act No. 85 (HB 741) 
Amends Article 559(A) and requires a contradictory 
hearing before the trial court grants a motion to 
withdraw a guilty plea before sentencing. 
 
Act No. 138 (SB 326) 
Amends R.S. 15:440(C) and permits defense 
investigators, paralegals, and “other staff” to view 
and transcribe Child Advocacy Center tapes. 
 
Act No. 275 (HB 1257) 
Amends Articles 896 and 897 to require a 
contradictory hearing (that may be waived by the 
DA) before the judge alters conditions of felony 
probation or terminates probation unsatisfactorily.  
Requires only notice for termination of 
misdemeanor probation. 
 
Act No. 318 (HB 1142) 
Enacts Article 330.3.  The Article states that the 
court shall conduct a contradictory bail hearing in 
any case for any felony against a family member or 
dating partner.  At the hearing, if the court finds by 
clear and convincing evidence that the defendant is 
a danger or risk of flight, the court can order 
detention.  (Note: This will conflict with La. 
Const. art. I, § 18, in many circumstances.) 
 

OTHER 
 

Act No. 145 (HB 55) 
Amends the expungement statutes.  The most 
relevant changes for our practice are: 

1. Provides that a person may file a motion to 
expunge an arrest if: 

a. The case has prescribed, 
b. The DA declined to prosecute, or 
c. The case was dismissed, quashed, or 

resulted in an acquittal. 
2. Provides that a person may expunge a 

misdemeanor conviction if: 
a. Prosecution was dismissed pursuant 

to Article 894, or 
b. Five years have passed without 

felony convictions. 
c. No expungements for convictions for 

domestic abuse battery or sex 
offenses as defined in 15:541 (this 
actually somewhat broadens the 
types of misdemeanor convictions 
eligible for expungement). 

3. Provides that a person may expunge a felony 
conviction if: 

a. Prosecution was dismissed pursuant 
to Article 893, or 

b. 10 years have passed since the end of 
the sentence with no convictions. 

c. No expungement for convictions for: 
i. Crimes of violence, 
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ii. Sex offense or criminal 
offense against a minor as 
defined in 15:451, 

iii. A violation of the CDS law 
punishable by more than 5 
years except (this part is new 
and good) possession under 
40:966(C) (heroin), 967 (C), 
968(C), 969(C), and PWIT. 

d. Only one expungement of a felony 
conviction every fifteen years. 

4. Provides for a contradictory hearing, which 
may be waived, and places the burden on the 
party opposing the expungement. 

5. Caps total cost of an expungement at $550. 
6. Establishes uniform forms for 

expungements. 
7. Prohibits a third party from disseminating an 

expunged arrest or conviction. 
8. Not a change, but it reaffirms the rule in 

previous law that a person does not need to 
disclose an expunged arrest or conviction. 

 
Act No. 163 (HB 325) 
Amends self-defense statute to establish that force 
is justifiable when committed by a person lawfully 
inside a building or vehicle against a person 
attempting to unlawfully enter a residence, business, 
or vehicle and the force is reasonably necessary.  
Amends the parallel provision in the justifiable 
homicide statute to provide that the person using 
force must be inside the building or vehicle at the 
time the conflict began in order for that provision to 
apply. 
 
Act No. 332 (HB 413) 
Eliminates geriatric parole for individuals convicted 
of a crime of violence or sex offense. 
 
Act No. 339 (HB 697) 
Requires homeless sex offenders to register in 
person every 14 days. 
 
Act No. 368 (SB 87) 
Makes the penalty for first-offense 
PWIT/Distribution Heroin 10-50.  Second offense is 
10-99.  At least 10 years is without benefits. 
 
Act No. 372 (SB 148) 
Amends the vehicular homicide law to provide that 
the court shall sentence the defendant separately 
and consecutively for each individual killed. 
 
Act No. 512 (HB 461) 
Repeals the drug traffic loitering statute, R.S. 
40:981.4. 
 
Act No. 522 (HB 639) 
Amends the sex offender law and the definition of 
criminal offense against a minor to include felony 
stalking a minor unless the defendant is the parent 

of the minor or the age difference is less than 4 
years. 
 
Act. No. 634 (HB 732) 
Amends La. C. Cr. P. art. 890.1 to permit 
downward departure for certain crimes of violence. 
 


